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CITY OF

TURLOCK

INC. 1908

City of Turlock

Development Services Department

Engineering Division

Request for Proposals

Professional Desiogn and Bidding Services for the Wastewater Treatment Biogas
Boiler and Waste Flare

The purpose of this Request for Proposals is for professional design and bidding services for
a wastewater treatment biogas boiler, waste flare and related appurtenances at the Turlock
Regional Water Quality Control Facility.

Submit Proposals to:

City of Turlock
Municipal Services Department
Water Quality Control Division

Attention: David Huff
156 South Broadway, Suite 270
Turlock, CA 95380

Proposal Submission Deadline
November 22, 2019
5:00 p.-m. PST

Questions with regard to submissions, process or proposals can be directed to:

David Huff, Division Manager

Municipal Services Department

Water Quality Control Division

156 South Broadway, Suite 270
Turlock, CA 95380

(209) 668-5590 Ext. 4451

dhuff@turlock.ca.us



Introduction

The City of Turlock (City) is accepting proposals from qualified firms to provide professional
wastewater treatment design and construction bidding services for the City. The qualified
firm shall perform a digester gas (biogas) utilization study and then design and provide
construction drawings and specifications for a biogas-fueled boiler, waste flare and related
appurtenances for the City’s Regional Water Quality Control Facility (hereinafter referred to
as RWQCF) and evaluate the most current technology applicable in order to provide state of
the art equipment. The City will enter into an agreement with the individuals or firms selected
to provide these services. All interested parties are required to submit proposals in accordance
with the conditions and dates outlined in this Request for Proposals (RFP).

Background

The RWQCEF is a regional facility that treats wastewater from the City’s current population
of 73,556 including California State University Stanislaus, other institutions, industries,
businesses and the neighboring Community Service Districts of Denair and Keyes and primary
treated wastewater from the City of Ceres. The RWQCEF has been expanded or improved
numerous times over the past 90 years. Tertiary treatment was added in 2006 to meet more
stringent discharge requirements. Additional tertiary filters were added in 2009 as part of a
planned capacity expansion. New headworks were added in 2012. The City recently
completed an expansion of the primary and secondary treatment processes and an effluent
pipeline and pump station that bypasses the Harding Drain and discharges treated effluent
directly to the San Joaquin River. Currently, the City is modifying the secondary system for
biological nutrient removal adding an additional secondary clarifier and constructing an
effluent pipeline to discharge tertiary disinfected water into the Delta Mendota Canal as part
of the North Valley Regional Recycled Water Program.

The current permitted capacity of the RWQCEF is 20 MGD and is comprised of primary,
secondary and tertiary treatment levels before being either recycled for industrial cooling and
irrigation or discharged into the San Joaquin River.

In 2014, the City completed a RWQCF master plan which describes in detail the current
processes in place as well as the recommended changes to account for the anticipated growth
associated with the current general plan.

Solids handling and treatment systems include an anaerobic digestion process consisting of an
acid phase digester (APD), five methane phase digesters (MFDs), and a secondary (storage)
digester. Support equipment includes three boilers that provide hot water for maintaining the
temperature of the digesters. The boilers are equipped to be fueled by natural gas, as well as
biogas produced in the MFDs. The biogas produced from the APD and excess biogas from the
MPD that is not burned in the boilers is burned into a waste gas open flare. The RWQCEF also



has several biogas conditioning components that can be utilized, including, but not limited to,

treatment of hydrogen sulfide, siloxanes and moisture.

Interested individuals may visit the project site by request. Contact David Huff at (209) 668-
5590 Ext. 4451, dhuff@turlock.ca.us.

Electronic PDF files of as-built drawings of various RWQCF improvement projects are

available upon request.

Scope of Services

The proposed scope of services includes, but would not be limited to, the following:

A) Phase 1: Biogas Utilization Study

)
2)
3)

4)
>)
6)
7)
8)

9)

Evaluate biogas quality and quantity for both the APD and MPD.

Review 2014 master plan and current facility drawings.

Evaluate reuse of existing biogas scrubbing equipment including hydrogen sulfide,

siloxanes, moisture and all other related equipment to comply with all applicable

regulations of the San Joaquin Valley Air Pollution Control District and the

California Air Resources Board.

Evaluate current permits and establish future emission limits for boilers and waste

flares based on current and proposed regulations.

Evaluate and establish facility heating demands for boiler operation.

Evaluate Boiler No. 3 and determine if the burner can be upgraded to achieve

appropriate turn down to prevent excessive equipment cycling. This evaluation

will also determine impacts to the current emissions permit.

Evaluation of the facilities existing hot water system. Specifically, current condition

of pipes, valves and other related equipment.

Determine maximum, minimum and typical biogas flowrates to be wasted for

flaring.

Based on the evaluation of the items listed above, complete a biogas utilization

study for renewable energy comparing at a minimum cogeneration and utility gas

pipeline injection. At a minimum, the evaluation will detail the following for each

reuse option:

i) Number of boilers and sizes to satisfy heat demands.

ii) ~ Number of waste flares and size to handle total biogas production and meet
emission limitation at typical flow rates.

iii)  Identify any biogas conditioning equipment required to meet all emission
limitations for each option.

iv)  Complete payback and total life cycle for each option including capital,
operation and maintenance cost.

v)  General layout and location of proposed equipment.



vi)

Identify phase implementation for each proposal. Assume phase 1 will satisfy
immediate needs of the City which are meeting both boiler and waste
emission and phase 2 will incorporate a renewable energy project.

B) Phase 2: Biogas Boiler and Waste Flare Design

1))

2)

Coordinate directly with the San Joaquin Valley Unified Air Pollution Control

District to identify all equipment and applicable regulations for this project,
including determination of Best Available Control Technology (BACT)

requirements .

While the scope of work may be amended after the completion of Phase 1, the

anticipated Scope of Work for design and construction shall consist of the

following:

i) New Boiler No. 2 to operate on both biogas and natural gas.

ii) New enclosed certified ultra-low NOx emission burner to waste both APD
and excess MPD.

iii) ~ New ferrous chloride storage and chemical metering station to reduce
hydrogen sulfide and control struvite.

iv) Rehab of existing gas conditioning equipment to meet boiler/flare
emissions limitation, including, but not limited to, the replacement of all
instruments, valves, controls and media.

V) Replace burner on Boiler No. 3 to obtain desired turn down.

vi) Design water treatment equipment to automatically maintain water
chemistry in in the hot water recirculation.

vii)  New hot water recirculation lines between Boiler No. 2 and 3, water,
chemical transfer lines, natural gas and biogas required. Connect to
existing and provide future connections for future projects.

viii)  Design concrete pipe gallery for hot water lines between Boiler No. 2 and

3.

Two drawings are attached as Exhibit B to this RFP which show the general location of existing

biogas conditioning equipment, Boiler no. 2 and 3, and the proposed hot water recirculation

pipe gallery.

C) In conjunction with City Staff, evaluate the use of up to three new technologies.

D) Conduct design review meetings with City Staff upon completion of each deliverable

E) Submit 50% and 95% plans for City staff review and comment.

F) Submit specifications and estimates with 95% plans.



G) Submit 100% plans, specifications and estimates in both electronic and hard copy formats.
H) Incorporate low impact design in compliance with the City’s MS4 Storm Water Permit.
I) Provide bidding services, including:

i) Review RFls in coordination with City staff

ii) Issue addenda

iii) ~ Prepare an agenda for and lead a pre-bid meeting, to be held approximately
two weeks before bids are due

Optional Tasks - Engineering Services During Construction
(ESDC) and Construction Management (CM)

Consultant shall provide a scope and budget to provide both ESDC and CM services, which
may be included in the original scope of services of the agreement, by amendment, or not at
all, at the City’s discretion. Consultants shall include, at minimum, the tasks that appear in
the bulleted lists below. Proposers may include additions or modifications in scope that will
enhance the scope of work per the proposer’s experience, knowledge, and expertise.
Consultants shall describe their approach to all tasks in the proposed scope of services. City
staff recognizes that the scope and budget for ESDC will not be fully refined at the time
proposals are due, and that there may be a need to amend the scope and budget at a future
time when the study (phase 1) is complete and design work (phase 2) is nearing completion.

A) Engineering Services During Construction (ESDC) tasks:

° Prepare conformed drawings and specifications to include all revisions and
changes made via addenda. Provide ten (10) hard copies of conformed
documents for use by contractor, City staff, and consultants.

] Attend construction progress meetings

° Provide a web based construction document software program and
sufficient licenses for all users for the duration of the project for viewing,
reviewing, and approving construction documentation. Consultant may
elect to use the City’s selected web based program for managing its capital
projects, Virtual Project Manager (VPM) at no cost. Web based
construction documentation software must be approved by the Owner.
Identify the software proposed for use in the proposal. If a platform other
than VPM is approved, the consultant shall arrange and pay for the software
for the life of the project as part of the original agreement between the
successful consultant and the City.



° Provide submittal and shop drawing review
° Respond to RFIs, in coordination with the construction manager

° Provide specialty structural, electrical, process, and instrumentation
inspections, as needed to support the work

[ Prepare O&M manual

° Assist with startup of new facilities
° Conduct operations training
[ Prepare record drawings

B) Construction Management (CM) tasks:

° Escrow bid document review meeting: Schedule and lead an escrow bid

document review meeting with the low bidder before award of the
construction contract.

° Project Meetings: Lead and document a pre-construction meeting. Lead
and document regularly scheduled construction progress meetings.
Progress meetings shall be held every other week.

° Full-Time Inspection: Provide full-time field inspection of the work in
progress on the site for conformance with the project plans and
specifications with skilled and professional personnel. This task includes
monitoring all construction work and documenting the work.

° Coordination with Design Engineer: Assist the Design Engineer and

contractor with general coordination of responses to submittals and RFlIs,
design clarifications, etc.

° Coordination for Special Engineering Inspections: Act as liaison between

the Contractor and the Design Engineer for scheduling critical special
inspections by the Design Engineer relating to structural, mechanical,
electrical, and instrumentation, as described in the construction project
contract documents.

° Project Records: Maintain detailed project records including daily written
inspection reports, photos, measurement of quantities, submittal logs, RFI
logs, meeting minutes, and log decisions. Change order work shall be
tracked and recorded on a Force Account basis, except when the cost of
change order work has been approved as a lump sum amount prior to any
change order work performed.

° Review Schedules: Review and approve the construction baseline schedule

and other schedules required to be submitted by the construction
contractor per the project specifications. Monitor contractor’s progress of



the approved baseline schedule. Review baseline schedule updates and
require recovery schedules as may be required in the progress of the work.

° Review Quantities and Invoices: Review construction contractor’s

invoices on a monthly basis and provide recommendation to City for
payment based on quantities placed and materials or equipment purchased
and stored.

] Change Orders: Document, review, and comment on change order
requests and contract change orders. Provide assessment of schedule
impacts and potential contractor delays. Provide recommendation for
Owner’s action on potential change orders. Change orders are only

approved by the City Council.
° Labor Compliance Monitoring: Collect and spot check Certified Payroll

Reports submitted by the contractor. Maintain a record of all certified
payroll records submitted by the contractor.

J Record Drawings: Monitor and assure Contractor’s recording of field
changes to the record drawings and specifications. Review record
documents submitted by the Contractor.

° Final inspections and Recommendation to Accept the Work: Inspect the
work for substantial completeness and final completion. Issue punchlists.
Recommend final acceptance of the project upon completion of all
punchlist items.

Assumptions

Materials testing and special inspections shall be provided by others, under separate contract

with the City.

With City Council approval, the successful Consultant shall be awarded a contract for these

services.

At the discretion of the City, deliverables shall be provided to the City in the form of three
hard copies as well as electronic copies for all specifications, reports, and all documents,
including but not limited to: plans, analysis and specifications, and any necessary technical
reports or data.

The selected Consultant shall have or obtain a City of Turlock business license prior to
performing any of the work listed in the Professional Services Agreement.

Requests for Information (RFI) must be addressed in writing and directed to the contact
person specified on the front page of this RFP. An RFI sent to any other contact person may
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be subject to delay or may not be received at all. Each RFI must be received at least (72)
hours prior to the stated proposal submission deadline.

If the City determines that a response to an RFI is necessary for clarification, then a response
will be issued in writing as an addendum for the benefit of all interested consultants. The City
will not respond to an RFI received less than (72) hours prior to the proposal submission
deadline, as this does not provide prospective consultants enough time to make modifications
to their proposals. The City will not respond to an RFI with verbal clarification; all City
responses to an RFI shall be in writing.

Information Requested

The City will screen and evaluate proposals primarily on the basis of demonstrated
professional experience and expertise. The Consultant shall be chosen on the basis of the
firm’s demonstrated competence, abilities, knowledge and experience with similar system
designs and overall professional qualifications. The City reserves the right to enter into
agreements with multiple consultants.

The City is seeking a qualified consultant that demonstrates extensive knowledge and
experience in providing professional wastewater treatment engineering design services. Fach
proposal must contain a statement of qualifications that includes the following information:

1. General Information — Provide the name, address, and telephone number of the
individual or firm, as well as the name of the person authorized to negotiate contract
terms and make binding agreements. Include the professional qualifications necessary
for completing the work;

2. Background — Provide background and history of the company’s consulting experience
which specifically addresses the organization’s knowledge and experience as related to
this RFP. Use of a resume attachment is acceptable;

3. Services and History— Provide a list of available services as well as a listing and
description of work completed for projects related to this RFP including project costs
within the last 5 years;

4. Response Time — Description of individual or firm’s resources that allow for a timely
delivery of services, including the names and qualifications of the firm’s staff that will

be working with the City of Turlock;

5. Fees—Provide a cost breakdown by task and a fee schedule. Each proposal shall provide
hourly rates of staff;



6. Public Agencies — Include narrative description of experience with public agencies, if
any;

7. References — Provide three or more references that can supply information on the
quality of the services provided by your firm during the past two years. In addition,
include descriptions of three samples of work related to this RFP that contain, at a
minimum: the name or title of the project, the location(s) of the project, the name of
the contracting agency, the total project budget, and a brief project description. The
City is not requesting copies of any deliverables provided as part of the previous work;
rather, just a summary of the work performed. Copies of the actual deliverables may
be provided, as long as they are included in an appendix. The three references may or
may not be affiliated with the three samples of work provided.

8. Design Team — Identify the key staff that will make up the design team. The design
team shall remain consistent throughout the life of the project. The City shall consent
toa Change in design staff before the Change occurs.

9. Pending Claim/ Litigation — The consultant shall provide a statement of all
claims/ litigation (pending as well as finalized) the consultant has been involved with in
the past 5 years.

Proposal Content

The City requires each Consultant to submit a proposal clearly addressing all of the
requirements outlined in the RFP. The proposal shall be limited to 30 pages and must include
a minimum of three recent or current client references, which include the address and
telephone number of each reference. Resumes and a company qualification brochure may be
added to the 30-page proposal, provided they are located in an appendix at the back of the
proposal. Material contained in appendices will not be used for evaluation purposes in the
scoring of proposals. Though the Consultant may submit a proposal organized according to
their preference, it must be clear and concise.

Each Consultant shall provide a proposed schedule of time to perform the services required

by this RFP with their proposal.

Should a consultant have concerns about meeting any requirements of this RFP they may
include a clearly labeled subsection within an appendix with individual statements specifically
identifying their concerns and exceptions. If no exceptions are stated, the City shall assume
the consultant understands and accepts all of the requirements of the RFP, including the
professional services agreement attached hereto as Exhibit A.



Contractual Requirements

The awarded consultant will be required to execute the City’s agreement for consultant
services. A sample agreement is included as an attachment to this RFP. Any requested
deviations from this contract must be made included in the consultant’s proposal.

Proposal Submission

The consultant shall provide the information requested within the RFP. The consultant’s
proposal to this RFP consists of the consultant’s response to the information requested.
Proposals should provide a straight forward and concise presentation adequate to satisfy the
requirements of this RFP. Consultants may attach relevant information and documentation
not specifically requested.

The consultants shall hand-deliver or mail their proposal to the City at the address listed on
the front page of the RFP so that the proposal is received no later than the date and time
specified. This time and date is fixed and extensions will not be granted. The City does not
recognize the U.S. Postal Service, its postmarks or any other organization as its agent for
purposes of receiving proposals. All proposals received after the deadline will be rejected.

The consultant shall provide three printed, bound copies of their proposal as well as one
electronic copy (in PDF format) of their proposal on CD, DVD, or USB flash drive to be
considered responsive. All materials submitted will become property of the City and returned
only at the City’s option.

Proposal Selection

Proposals will be reviewed by City staff and evaluated to determine which proposal(s) best
meet the criteria of the RFP. The final selection will be based on completeness, experience
with agencies, and experience in similar projects, technical merit, cost competitiveness and
time to perform. It is the City’s intention to select one firm that has sufficient expertise to
complete the work on time and within budget. However, the City reserves the right to select
and contract with more than a single firm for the specified services.

The City reserves the right, without qualification, to:
1. Reject all proposals.
2. Exercise discretion and apply its judgment with respect to any proposals submitted
3. Select proposals which qualify based on the following factors, with a maximum scoring

potential for each factor as shown, for a maximum potential score of 50 points:
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a. Experience of the Consultant and staff selected to provide the specified services
(15 pts),

b. Record of the Consultant in accomplishing similar work within the required
time, and within any established budget (10 pts),

c. Technical approach (15 pts),

d. Financial responsibility [years in business, number of projects completed,
annual volume of work in dollars, etc.] (3 pts)

e. Extent of Consultant’s organization (3 pts),

f. Cost (4 pts).

4. City staff will review and rank the all proposals received from consultants for the work
type specified within this RFP.

A City contract for consultant services will be brought to the City Council for consideration
of its approval. City staff shall notify the selected Consultant(s) of the final approval of the
contract by the City Council. Once submitted all proposals become public records and
subject to disclosure, either in part or in whole, under the California Public Records Act.

Selection Interviews

The City reserves the right to hold selection interviews with any consultant submitting a
proposal under this solicitation. These interviews will be held solely at the discretion of the
City and after the proposal scoring process. The intent of the City is to hold interviews only
with top-scoring consultants based on the proposal selection process. The interviews would
be attended by representatives of the City as well as the consultant’s team responsible for the
project under this agreement. The selection interview will be used to gain further insight into
the consultant’s capabilities for the purpose of making a selection recommendation.

Anticipated Schedule of Award

Staff anticipates providing recommendations to the City Council for consideration at the

regularly scheduled City Council meeting on January 14, 2019.
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EXHIBIT A

PROFESSIONAL SERVICES AGREEMENT
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CITY OF

.TURLOCK

INC: 19208

AGREEMENT BETWEEN THE CITY OF TURLOCK
and

for
SERVICES

City Project No. XXXX-XX

THIS SERVICE AGREEMENT (the “Agreement”) is entered into by and between the
CITY OF TURLOCK, a California municipal corporation (“City”), and
,a (“Professional”), on this day of
20 (the “Effective Date”). City and Professional may be collectively referred to
herein as the “Parties” or individually as “Party.” There are no other parties to this Agreement.

RECITALS
A. City seeks to hire an independent contractor to perform professional services to
assist City with the (the “Project”).
B. Professional has made a proposal to City to provide such professional services. A

description of the services Professional proposes to provide is included in the Scope of Services in
Exhibit A attached hereto and incorporated herein by reference (“Services”). City desires to retain
Professional to perform the Services, subject to the terms and conditions set forth in this
Agreement.

C. The Parties have outlined the schedule or timeline for providing the Services
(“Completion Schedule”), which shall be included in the Scope of Services in Exhibit A.

D. The Parties have outlined the rates and method of payment to Professional for its
performance of the Services under this Agreement (“Compensation Schedule), which shall be
included in the Scope of Services in Exhibit A.

NOW, THEREFORE, in consideration of the promises and covenants set forth below,
the Parties agree as follows:



AGREEMENT

1. Recitals. The recitals set forth above (“Recitals”) are true and correct and are hereby
incorporated into and made part of this Agreement by this reference. In the event of any
inconsistency between the Recitals and Section 1 through 53 of this Agreement, Sections 1 through
53 shall prevail.

2. Term. The term of this Agreement shallbe  years and will commence on the Effective
Date and terminate on the day of , 20 (“Term”) unless the Parties
mutually agree in writing to terminate the Agreement earlier or extend the Term pursuant to this
Agreement.

3. Extension of Agreement. City may elect to extend this Agreement for ()
additional __ year (_ ) terms, on the same terms and conditions, upon issuing an “Election to
Extend Agreement” letter executed by the City Manager to Professional thirty (30) days prior to
the expiration of this Agreement.

4. Effective Date. This Agreement shall only become effective once all of the Parties have
executed the Agreement (the “Effective Date™).

5. Work.

4.1. Services. Subject to the terms and conditions set forth in this Agreement,
Professional shall provide City the Services described in Exhibit A. Any request for Services not
included in Exhibit A will be considered a request for additional or modified Services
(“Modification” or “Modifications”). Professional shall not receive additional compensation for
any Modification of the Services unless the Parties agree otherwise in a writing executed by both
Parties.

4.2. City Requested Modification of Services. City may, by written order, authorize
Modifications to the Services described in Exhibit A. If such Modifications cause an increase in
the cost or time required for performance of Professional’s Services, the Parties shall enter into a
written amendment to this Agreement to adjust the Services and the compensation to be paid to
Professional and, if necessary, amend the Completion Schedule or Compensation Schedule. The
Services, Completion Schedule, or Compensation Schedule shall not be revised unless City and
Professional mutually agree to a written amendment to this Agreement reflecting such revisions,
additional compensation, time for performance or such other terms or conditions mutually agreed
upon by the Parties.

4.3. Professional Requested Modification in Services. Professional shall not be
compensated for work outside the Services described in this Agreement, unless, prior to the
commencement of the Services:

(a) Professional provides City with written notice that specific work requested
by City or required to complete the Project is outside the agreed upon Services. Such notice shall:
(1) be supported by substantial evidence that the work is outside the Services; (2) set forth the
Professional’s proposed course of action for completing the work and a specific request for City
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to approve the Modification to the Services; (3) set forth the Professional’s proposed revisions, if
any, to the Completion Schedule; and (4) set forth the Professional’s proposed revisions, if any, to
the Compensation Schedule; and

(b) City agrees that the work requires a Modification;

(©) City approves all adjustments, if any, to the Completion Schedule and
Compensation Schedule; and

(d) The Parties execute a written amendment to this Agreement describing any
Modification, together with any adjustment in the Completion Schedule and Compensation
Schedule for Professional’s work. Compensation for any additional Services shall not exceed
Dollars ($ ) per hour.

6. Compensation.

5.1. Amount, Time and Manner of Payment for Professional Services. City shall
pay Professional according to the rates and timing set forth in the Compensation Schedule. On
each anniversary date of the Effective Date, Professional will be allowed to increase prices with
thirty (30) days’ written notice to City. Increases may not exceed increases in the San Francisco-
Oakland Consumer Price Index for all urban consumers or percentage increases in Professional’s
published prices, whichever is lower. In all cases, City may cancel this Agreement if a requested
price increase is not acceptable. City’s total compensation to Professional shall not exceed
Dollars ($ ) (“Maximum Payment”), unless the Parties mutually
agree in writing otherwise.

5.2.  Deposit. City shall pay Professional an initial deposit in the amount of
Dollars ($ ) within five (5) business days of the Effective Date of this Agreement (“Deposit”).

5.3. Subsequent Payments. City shall make monthly payments in the amount invoiced
by Professional within thirty (30) calendar days of receiving such invoice. In the event that an
amount of an invoice is in dispute, City shall inform Professional of the amount and basis for the
dispute and may withhold the amount which is in dispute until the dispute has been resolved.

5.4. Invoices. Professional shall provide City with monthly invoices sufficiently
evidencing Professional’s expenses and completion of the Services. All invoices furnished to City
by Professional shall be in a form approved by City. The payments specified shall be the only
payments made to Professional for performance of the Services, including compensation for any
Modification. Professional shall submit all billings for Services to City within forty-five (45) days
of the performance of such Services. City shall issue payment according to City’s customary
procedures and practices for issuing payments to independent contractors.

7. Notice to Proceed. Professional shall not commence the performance of the Services until
it has been given notice by City (“Notice to Proceed”), with which City shall also deliver the
Deposit.
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8. Time of Performance. Professional warrants that it will commence performance of the
Services within thirty (30) calendar days of the Notice to Proceed and shall conform to the
Completion Schedule. The time of performance is a material term of this Agreement relied on by
City in entering into this Agreement.

9. City Assistance to Professional. Professional shall, at its sole cost and expense, furnish
all facilities, equipment, materials, information, personnel and administrative assistance which
may be required to perform its obligations under this Agreement, with the exception of items of
City assistance provided in Exhibit B: City Assistance to Professional (“City Assistance to
Professional”). City shall furnish to Professional only the facilities, equipment, materials,
information, personnel and administrative assistance listed in Exhibit B. Notwithstanding the
foregoing, City shall cooperate with Professional and shall not actively interfere with
Professional’s performance of Services under this Agreement.

10. Time and Personnel Devoted to Services. Professional shall devote such time and
personnel to the performance of this Agreement, as is necessary to perform the Services in
compliance with the Completion Schedule, Compensation Schedule, and this Agreement.

11. Performance by Qualified Personnel; No Subcontracting. Services under this
Agreement shall be performed only by competent personnel under the supervision and direct
employment of Professional. Professional will conform with City’s reasonable requests regarding
assignment of personnel, but all personnel, including those assigned at City’s request, shall be
supervised by Professional. Professional is prohibited from subcontracting this Agreement or any
part of it unless such subcontracting is expressly approved by City in writing. Neither Party shall,
on the basis of this Agreement, contract on behalf of, or in the name of the other Party. An
agreement made in violation of this provision shall confer no rights on any Party and shall be null
and void.

12. Representations of Professional. City relies upon the following representations by
Professional in entering into this Agreement:

11.1. Qualifications. Professional represents that it is qualified to perform the Services
provided in Exhibit A and that it possesses the necessary licenses and permits required to
perform the Services or will obtain such licenses or permits prior to the time such licenses or
permits are required. Professional shall also ensure that all subcontractors are similarly licensed
and qualified. Professional and all subcontractors shall also obtain a business license from City
before they commence performance of the Services. Professional represents and warrants to City
that Professional shall, at Professional's sole cost and expense, keep in effect or obtain at all
times during the Term of this Agreement, any licenses, permits, and approvals which are legally
required for Professional to practice Professional's profession at the time the Services are
rendered.

11.2. Professional Performance. Professional represents and warrants that all Services
under this Agreement shall be performed in a professional manner and shall conform to the
customs and standards of practice observed on similar, successfully completed projects by
specialists in the Services to be provided. Professional shall adhere to accepted professional
standards as set forth by relevant professional associations and shall perform all Services required
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under this Agreement in a manner consistent with generally accepted professional customs,
procedures and standards for such Services. All work or products completed by Professional shall
be completed using the best practices available for the profession and shall be free from any
defects. Professional agrees that, if a Service is not so performed, in addition to all of its
obligations under this Agreement and at law, Professional shall re-perform or replace
unsatisfactory Service at no additional expense to City.

11.3. No Waiver of Claims. The granting of any progress payment by City, or the
receipt thereof by Professional, or any inspection, review, approval or oral statement by any
representative of City, or state certification shall not, in any way, waive, limit, or replace any
certification or approval procedures normally required or lessen the liability of Professional to re-
perform or replace unsatisfactory Service, including, but not limited to, cases where the
unsatisfactory character of such Service may not have been apparent or detected at the time of such
payment, inspection, review or approval.

11.4. City’s Remedies are Cumulative. Nothing in this Section shall constitute a waiver
or limitation of any right or remedy, whether in equity or at law, which City or Professional may
have under this Agreement or any applicable law. All rights and remedies of City, whether under
this Agreement or applicable law, shall be cumulative.

11.5. No Conflict of Interest. Professional represents that no conflict of interest will be
created under state or federal law by entering into or in carrying out this Agreement.

13.  Conformity with Law and Safety. Professional shall observe and comply with all
applicable laws, ordinances, codes and regulations of governmental agencies, including federal,
state, municipal and local governing bodies having jurisdiction over any or all of the scope of
Services, including all provisions of the Occupational Safety and Health Act of 1979 as amended,
all California Occupational Safety and Health Regulations, the California Building Code, the
Americans with Disabilities Act, any copyright, patent, or trademark law, and all other applicable
federal, state, municipal and local safety regulations, appropriate trade association safety
standards, and appropriate equipment manufacturer instructions. All Services performed by
Professional must be in accordance with these laws, ordinances, codes and regulations.
Professional’s failure to comply with any laws, ordinances, codes, or regulations applicable to the
performance of the Services hereunder shall constitute a breach of contract. In cases where
standards conflict, the standard providing the highest degree of protection shall prevail.

If a death, serious personal injury or substantial property damage occurs in connection with
the performance of this Agreement, Professional shall immediately notify City's risk manager by
telephone. If any accident occurs in connection with this Agreement, Professional shall promptly
submit a written report to City, in such form as City may require. This report shall include the
following information: (a) name and address of the injured or deceased person(s); (b) name and
address of Professional's subcontractor, if any; (¢) name and address of Professional's liability
insurance carrier; and (d) a detailed description of the accident, including whether any of City's
equipment, tools or materials were involved.



If a release of a hazardous material, substance, or waste occurs in connection with the
performance of this Agreement, Professional shall immediately notify City. Professional shall not
store hazardous materials or hazardous waste within City limits without a proper permit from City.

14. Contact by Professional with Project Owner or Project Applicant. Unless otherwise
set forth in the Services, neither Professional nor Professional's subcontractors shall directly
contact the owner of the property involved in the Project or any party who is the applicant for the
Project (“Interested Party”), or an employee or contractor of an Interested Party, on any matter
relating to the Project without the prior consent of the City Manager. In no event shall Professional
take any instructions or directions from an Interested Party on any matter pertaining to the
Professional's Services to be performed for City under this Agreement.

15. Confidentiality. Professional understands and agrees that, in the performance of Services
under this Agreement or in the contemplation thereof, Professional may have access to private or
confidential information that may be owned or controlled by City and that such information may
contain proprietary or confidential details, the disclosure of which to third parties may be damaging
to City (“Confidential Information”).

Professional shall not, either during or after the Term, disclose to any third party any
Confidential Information without the prior written consent of City. If City gives Professional
written authorization to make any such disclosure, Professional shall do so only within the limits
and to the extent of that authorization. Professional may be directed or advised by the City
Attorney on various matters relating to the performance of the Services on the Project or on other
matters pertaining to the Project and, in such event, Professional agrees that it will treat all
communications between itself, its employees and its subcontractors as being communications
which are within the attorney-client privilege.

16.  Excusable Delays; Notice to Other Party of Delay. Professional shall not be in breach
of this Agreement in the event that performance of Services is temporarily interrupted or
discontinued due to a “Force Majeure” event which is defined as: riots, wars, sabotage, civil
disturbances, insurrections, explosion, natural disasters such as floods, earthquakes, landslides,
fires, strikes, lockouts and other labor disturbances or other catastrophic events, which are beyond
the reasonable control of Professional. Force Majeure does not include: (a) Professional’s
financial inability to perform; (b) Professional’s failure to obtain any necessary permits or licenses
from other governmental agencies; or (c¢) Professional’s failure to obtain the right to use the
facilities of any public utility where such failure is due solely to the acts or omissions of the
Professional.

17. Assignment Prohibited. No Party to this Agreement may assign any right or obligation
pursuant to this Agreement. Any attempt or purported assignment of any right or obligation
pursuant to this Agreement shall be void and of no effect.

18. Suspension of Services by City. City reserves the right to suspend Professional's Services
under this Agreement when City determines that it is necessary to do so. When possible, City
shall give Professional notice of such suspension and Professional shall, upon receipt of said
notice, suspend all Services except any Services, the completion of which is authorized by the
notice given by City. If the Services are suspended by City for more than sixty (60) consecutive
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days, for reasons other than the fault of the Professional, the Professional shall be compensated for
Services performed prior to notice of such suspension. When the Project is resumed, the
Professional's compensation shall be equitably adjusted by City to provide for expenses incurred
by the interruption of the Services. In this regard, Professional shall furnish to City such financial
information that, in the judgment of the City Manager, is necessary to determine the reasonable
value of the Services rendered by Professional during the period when Services were suspended.

If the Parties are unable to agree upon the amount of extra compensation which is due to
Professional within thirty (30) days of Professional resuming Services, the amount of such
additional compensation, if any, that is required to appropriately compensate the Professional for
its expenses incurred by the interruption of Services may, upon the request of either Party, be
determined by arbitration conducted in accordance with Section 26. Such arbitration shall be
commenced by the Professional no later than sixty (60) calendar days following the event which
entitles the Parties to pursue arbitration unless the Parties agree in writing to an extended time
period for commencement of arbitration. Unless otherwise agreed in writing, all Parties shall
carry on the Services and perform their duties during any arbitration proceedings, and City shall
continue to make payments for the Services in progress as required by this Agreement.

19. Ownership of Work Product. Any and all work, artwork, copy, posters, billboards,
photographs, videotapes, audiotapes, systems designs, software, reports, designs, specifications,
drawings, diagrams, surveys, source codes, professional or technical information or data,
photographs, notes, letters, emails or any original works of authorship created by Professional or
its subcontractors or subcontractors in connection with Services performed under this Agreement
(“Products”) shall be works for hire as defined under Title 17 of the United States Code, and all
copyrights in such works are the property of City. In the event it is ever determined that any
Product created by Professional or its subcontractors, or subcontractors under this Agreement, are
not works for hire under U.S. law, Professional hereby assigns all copyrights to such Products to
City. With the prior written approval of City's point of contact for the Project, Professional may
retain and use copies of such Products for reference and as documentation of its experience and
capabilities.

All Products shall become the property of City irrespective of where located or stored, and
Professional agrees to deliver all such documents and information to City, without charge and in
whatever form it exists, on the completion of the Professional's Services hereunder. Professional
shall have no ownership interest in such Products.

All work product of Professional under this Agreement, including written information which
City will cause to be distributed for either internal or public circulation, including both preliminary
and final drafts, shall be delivered to City in both printed and electronic form, or as may be
specified in Exhibit A.

When this Agreement is terminated, Professional agrees to return to City all documents,
drawings, photographs and other written or graphic material, however produced, that it received
from City, its contractors or agents, in connection with the performance of its Services under this
Agreement. All materials shall be returned in the same condition as received.
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20.  Termination of Work by City for Its Convenience. City shall have the right to terminate
this Agreement at any time for its convenience by giving notice of such termination to Professional.
In the event City shall give such notice of termination, Professional shall cease rendering Services
upon receipt of said notice given as required in this Agreement. If City terminates this Agreement:

(a) Professional shall deliver copies of all Products prepared by it pursuant to this
Agreement.

(b) If City terminates this Agreement for convenience before City issues the Notice to
Proceed to Professional or before Professional commences any Services hereunder, whichever last
occurs, City shall not be obligated to make any payment to Professional. If City terminates this
Agreement after City has issued the Notice to Proceed to Professional and after Professional has
commenced performance under this Agreement, City shall pay Professional the reasonable value
of the Services rendered by Professional pursuant to this Agreement prior to termination of this
Agreement. City shall not in any manner be liable for Professional's actual or projected lost profits
had Professional completed the Services. Professional shall furnish to City such financial
information that, in the judgment of the City Manager, is necessary to determine the reasonable
value of the Services rendered by Professional prior to termination. In the event of a dispute as to
the reasonable value of the Services rendered by Professional prior to termination and the Parties
are unable to agree upon said amount within sixty (60) calendar days following the date of the
notice of termination by City, such dispute may, upon the request of either Party, be resolved by
arbitration conducted in accordance with Section 26.

(©) Except as provided in this Agreement, in no event shall City be liable for costs
incurred by or on behalf of Professional after the date of the notice of termination.

21. Assurance of Performance. If, at any time, City believes Professional may not be
adequately performing its obligations under this Agreement or may fail to complete the Services
as required by this Agreement, City may submit a written request to Professional for written
assurances of performance and a plan to correct observed deficiencies in Professional's
performance. Failure to provide written assurances subsequent to such written request, constitutes
grounds to declare a breach under this Agreement.

22.  Cancellation for Breach by Either Party. Should either Party fail to substantially
perform its obligations in accordance with the provisions of this Agreement, the other Party shall
thereupon have the right to cancel the Agreement by giving written notice and specifying the
effective date of such cancellation. If City cancels this Agreement for breach and it is subsequently
determined that Professional did not fail to substantially perform its obligations in accordance with
this Agreement, then cancellation for breach by City shall be deemed, and treated, as termination
for convenience.

Neither Party waives the right to recover damages against the other for breach of this
Agreement, including any amount necessary to compensate City for all detriment proximately
caused by Professional's failure to perform its obligations hereunder or which in the ordinary
course of things would be likely to result therefrom. City reserves the right to offset such
damages against any payments owed to Professional.
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City shall not in any manner be liable for Professional's actual or projected lost profits
had Professional completed the Services required by this Agreement.

In the event of cancellation by either Party, copies of all finished or unfinished Products
shall become the property of City.

23. Non-Discrimination. In its performance of the Services, Professional shall adhere to
City’s EEO Policy which states, “The City is committed to ensuring that all qualified individuals
have a full and fair opportunity to compete in all phase of the hiring process and promotion, and
to enjoy the benefits of employment with the City. All employees and applicants shall receive
equal consideration and treatment in employment without regard to race, color, religion, gender,
sexual orientation, national origin, age, disability, genetic information, marital status, amnesty, or
status as a covered veteran in accordance with applicable federal or state statutes, the City’s
ordinances, resolutions, rules or regulations.”

In addition, all agreements with sub-contractors will include language as required by the
Office of Federal Contract Compliance Programs (OFCCP) that requires sub-contractors to
maintain equal employment opportunity policies, and, as necessary, affirmative action policies.

24.  Arbitration of Disputes. All claims, disputes, and other matters in question between City
and Professional arising out of or relating to this Agreement or the breach thereof, including claims
of Professional for extra compensation for Services related to the Project, shall be decided by
arbitration before a single arbitrator in accordance with the provisions of Sections 1281 to 1284.2
of the California Code of Civil Procedure (the “Arbitration Laws™) unless the Parties mutually
agree otherwise. The provisions of Section 1283.05 of the Arbitration Laws apply to any
arbitration proceeding except as otherwise provided in this Agreement. The arbitrator shall have
authority to decide all issues between the Parties including, but not limited to, claims for extras,
delay and liquidated damages, if any, provided for in this Agreement, matters involving defects in
the work product of the Professional, rights to payment, and whether the necessary procedures for
arbitration have been followed. The award rendered by the arbitrator shall be final, and judgment
may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.

Notice of the demand for arbitration shall be filed in writing with the other Party. The
demand for arbitration shall be made within a reasonable time after the claim, dispute, or other
matter in question has arisen, and in no event shall it be made after the date when institution of
legal or equitable proceedings based on such claim, dispute, or other matter in question would be
barred by the applicable statute of limitation.

The Parties shall jointly appoint an arbitrator within fifteen (15) calendar days of the date
of giving of the notice of the demand for arbitration. If the Parties are unable to jointly agree
upon the appointment of an arbitrator within said fifteen (15) calendar day period, and do not
agree in writing to extend said period for a fixed period, then either Party may seek to have the
arbitrator appointed by the Superior Court of Stanislaus County in accordance with the
Arbitration Laws.

1X



If any proceeding is brought to contest the right to arbitrate and it is determined that such
right exists, the losing Party shall pay all costs and attorneys' fees incurred by the prevailing

party.

In addition to the other rules of law which may be applicable to any arbitration hereunder,
the following shall apply:

(a) Promptly upon the filing of the arbitration, each Party shall be required to
set forth in writing and to serve upon each other Party a detailed statement of its contentions of
fact and law.

(b)  All parties to the arbitration shall be entitled to the discovery procedures as
provided in Section 1283.05 of the California Code of Civil Procedure.

(©) The arbitration shall be commenced and conducted as expeditiously as
possible consistent with affording reasonable discovery as provided herein.

(d) These additional rules shall be implemented and applied by the arbitrator.

The costs of arbitration shall be borne by the Parties as determined by the arbitrator, but
each Party shall bear its own attorney's fees associated with the dispute with the other Party and
to the arbitration.

25.  Insurance Coverage. During the Term, the Professional shall maintain in full force and
effect policies of insurance set forth herein, which shall be placed with insurers with a current A
M Best’s rating of no less than A VII and will provide City with written proof of said insurance.
Professional shall maintain coverage as follows:

24.1. General Liability. Professional shall carry general liability insurance in the
amount of Two Million Dollars ($2,000,000.00) per occurrence for bodily injury, personal injury,
and property damage. If commercial general liability insurance or another form with a general
aggregate limit is used, either the general aggregate limit shall apply separately to this Project or
the general aggregate shall be Two Million Dollars ($2,000,000.00).

24.2. Workers’ Compensation Insurance and Employer's Liability. Professional
shall carry workers’ compensation insurance as required by the State of California under the Labor
Code. Professional shall also carry employer’s liability insurance in the amount of One Million
Dollars ($1,000,000.00) per accident, with a One Million Dollar ($1,000,000.00) policy limit for
bodily injury by disease, and a One Million Dollar ($1,000,000.00) limit for each employee’s
bodily injury by disease.

24.3. Errors and Omissions Liability. Professional shall carry errors and omissions
liability insurance in the amount of no less than Two Million Dollars ($2,000,000.00) per
occurrence or greater if appropriate for the Professional's profession. Architects and engineers
coverage is to be endorsed to include contractual liability. Any deductibles or self-insured
retentions must be declared to and approved by City. At the option of City, either the insurer shall
reduce or eliminate such deductibles or self-insured retentions with respect to City, its elected and
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appointed councils, commissions, directors, officers, employees, agents, and representatives
(“City’s Agents”); or the Professional shall provide a financial guarantee satisfactory to City
guaranteeing payment of losses and related investigations, claims administration and defense
expenses.

24.4. Commercial Automobile Liability. Professional shall carry commercial
automobile liability insurance in the amount of One Million Dollars ($1,000,000) or greater per
occurrence for owned, leased, hired, and borrowed automobiles.

26.  Additional Insurance Requirements. Within five (5) days of the Effective Date,
Professional shall provide City with certificates of insurance for all of the policies required under
this Agreement (“Certificates”), excluding the required workers’ compensation insurance. Such
Certificates shall be kept current for the Term of the Agreement and Professional shall be
responsible for providing updated copies and notifying City if a policy is cancelled, suspended,
reduced, or voided. With the exception of the workers’ compensation insurance, all of the
insurance policies required in this Agreement shall: (a) provide that the policy will not be
cancelled, allowed to expire, or materially reduced in coverage without at least thirty (30) days’
prior written notice to City of such cancellation, expiration, or reduction and each policy shall be
endorsed to state such; (b) name City, and City’s Agents as additional insureds with respect to
liability arising out of Services, work or operations performed by or on behalf of Professional; (c)
cover products and completed operations of Professional, premises owned, occupied, or used by
the Professional, or automobiles owned, leased, or hired or borrowed by the Professional; contain
no special limitations on the scope of protection afforded to City; (d) be primary with respect to
any insurance or self-insurance programs covering City or City’s Agents and any insurance or self-
insurance maintained by City or City’s Agents shall be in excess of Professional’s insurance and
shall not contribute to it; () contain standard separation of insured provisions; and (f) state that
any failure to comply with reporting or other provisions of the policy including breaches of
warranties shall not affect the coverage provided to City.

27. Indemnification by Professional. To the fullest extent permitted by law (including,
without limitation, California Civil Code sections 2782 and 2782.8), Professional shall defend with
legal counsel reasonably acceptable to City, indemnify and hold harmless City and City’s Agents
from and against any and all claims, loss, cost, damage, injury (including, without limitation, injury
to or death of an employee of Professional or its subcontractors), expense and liability of every
kind, nature and description that arise out of, pertain to, or relate to acts or omissions of
Professional, or any direct or indirect subcontractor, employee, contractor, representative or agent
of Professional, or anyone that Professional controls (collectively “Liabilities). Such obligations
to defend, hold harmless, and indemnify City and City’s Agents shall not apply to the extent that
such Liabilities are caused in whole by the sole negligence, active negligence, or willful
misconduct of City or City’s Agents, but shall apply to all other Liabilities. With respect to third
party claims against the Professional, the Professional waives any and all rights of any type of
express or implied indemnity against City and City’s Agents.

28. Liability of City. Notwithstanding any other provision of this Agreement, in no event

shall City be liable, regardless of whether any claim is based on contract or tort, for any special,
consequential, indirect or incidental damages, including, but not limited to, lost profits or revenue,
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arising out of or in connection with this Agreement or the Services performed in connection with
this Agreement.

29.  Independent Contractor. At all times during the Term, Professional shall be deemed to
be an independent contractor and shall be wholly responsible for the manner in which Professional
performs the Services required under this Agreement. Professional shall be liable for its acts and
omissions and those of its employees, contractors, subcontractors, representatives, volunteers, and
its agents. Nothing contained herein shall be construed as creating an employment, agency or
partnership relationship between City and Professional. City shall have the right to control
Professional only insofar as the result of Professional’s Services rendered pursuant to this
Agreement; however, City shall not have the right to control the means by which Professional
accomplishes Services rendered pursuant to this Agreement.

30. Professional Not Agent. Except as City may specify in writing, Professional shall have
no authority, express or implied, to act on behalf of City in any capacity whatsoever as an agent.
Professional shall have no authority, express or implied, pursuant to this Agreement to bind City
to any obligation whatsoever.

31.  Payment of Taxes and Other Expenses. Payment of any taxes, including California sales
and use taxes, levied upon this Agreement, the transaction, or the Services or goods delivered
pursuant hereto, shall be the obligation of Professional.

32.  Notices. All notices shall be in writing and delivered in person or transmitted by certified
mail, postage prepaid. Any Party hereto may at any time, by giving ten (10) days’ written notice
to the other Party hereto, designate any other address in substitution of the address to which such
notice or communication shall be given. Such notices or communications shall be given to the
Parties at their addresses set forth below.

If to City: City of Turlock
Attn: City Engineer
156 S. Broadway, Suite 150
Turlock, CA 95380-5461

With courtesy copies to: Churchwell White LLP
Attn: Douglas L. White, City Attorney
1414 K Street, 3rd Floor
Sacramento, CA 95814

If to Professional:

Attn:

33. City Contract Administrator. City’s contract administrator and contact person for this
Agreement is:
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156 S. Broadway, Suite 270
Turlock, California 95380-5456
Telephone: (209) 668-

E-mail: @turlock.ca.us

34. Interpretation. Asused herein, any gender includes each other gender, the singular includes
the plural and vice versa.

35. Use of City Project Number. Professional or its subcontractors agree to use the
aforementioned City project number on all maps, drawings, submittals, billing, and written
correspondence that involve City staff or contracted consultants. Nothing in this Section shall
preclude Professional or its subcontractors from using their own project numbers for their own
internal use.

36. Modification. No alteration, amendment, modification, or termination of this Agreement
shall be valid unless made in writing and executed by all of the Parties to this Agreement.

37. Waiver. No covenant, term, or condition or the breach thereof shall be deemed waived,
except by written consent of the Party against whom the waiver is claimed, and any waiver of the
breach of any covenant, term, or condition shall not be deemed to be a waiver of any preceding or
succeeding breach of the same or any other covenant, term, or condition.

38.  Assignment. No Party to this Agreement shall assign, transfer, or otherwise dispose of
this Agreement, in whole or in part, to any individual, firm, or corporation without the prior written
consent of the other Party. Subject to the forgoing provisions, this Agreement shall be binding
upon, and inure to the benefit of, the respective successors and assigns of the Parties hereto.

39. Authority. All Parties to this Agreement warrant and represent that they have the power
and authority to enter into this Agreement and the names, titles, and capacities herein stated on
behalf of any entities, persons, states, or firms represented or purported to be represented by such
entities, persons, states or firms and that all former requirements necessary or required by the state
or federal law in order to enter into the Agreement have been fully complied with. Further, by
entering into this Agreement, neither Party hereto shall have breached the terms or conditions of
any other contract or agreement to which such Party is obligated, which such breach would have
a material effect hereon.

40.  Drafting and Ambiguities. Each Party acknowledges that it has reviewed this Agreement
with its own legal counsel, and based upon the advice of that counsel, freely entered into this
Agreement. Each Party has participated fully in the review and revision of this Agreement. Any
rule of construction that ambiguities are to be resolved against the drafting Party does not apply in
interpreting this Agreement.

41.  Governing Law. This Agreement shall be governed by and construed in accordance with
the laws of the state of California.
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42.  Venue. Venue for all legal proceedings shall be in the Superior Court of the State of
California, in and for the County of Stanislaus.

43. Severability. If this Agreement in its entirety is determined by a court to be invalid or
unenforceable, this Agreement shall automatically terminate as of the date of final entry of
judgment. If any provision of this Agreement shall be determined by a court to be invalid and
unenforceable, or if any provision of this Agreement is rendered invalid or unenforceable
according to the terms of any federal or state statute, which becomes effective after the Effective
Date of this Agreement, the remaining provisions shall continue in full force and effect and shall
be construed to give effect to the intent of this Agreement.

44. Counterparts. This Agreement may be executed simultaneously, and in several
counterparts, each of which shall be deemed an original, but which together shall constitute one
and the same instrument.

45.  Audit. City shall have access at all reasonable times to all reports, contract records,
contract documents, contract files, and personnel necessary to audit and verify Professional’s
charges to City under this Agreement.

46.  Entire Agreement. This Agreement, together with its specific references, attachments,
and exhibits, constitutes the entire agreement of the Parties with respect to the subject matters
hereof and supersedes any and all prior negotiations, understanding, and agreements with respect
hereto, whether oral or written.

47. Supersedes Prior Agreement. It is the intention of the Parties hereto that this Agreement
shall supersede any prior agreements, discussions, commitments, or representations, whether
written, electronic or oral, between the Parties with respect to the subject matter of this Agreement.

48. Mandatory and Permissive. “Shall” and “will” and “agrees” are mandatory. “May” and
“can” are permissive.

49. Successors and Assigns. All representations, covenants, and warranties specifically set
forth in this Agreement, by or on behalf of, or for the benefit of, any or all of the Parties hereto,
shall be binding upon and inure to the benefit of such Party, its successors and assigns.

50. Headings. Headings used in this Agreement are for reference purposes only and shall not
be considered in construing this Agreement.

51. Attorney’s Fees and Costs. If any action at law or in equity, including action for
declaratory relief, is brought to enforce or interpret provisions of this Agreement, the prevailing
Party shall be entitled to reasonable attorney's fees and costs, which may be set by the court in the
same action or in a separate action brought for that purpose, in addition to any other relief to which
such Party may be entitled.

52. Necessary Acts and Further Assurances. The Parties shall at their own cost and expense
execute and deliver such further documents and instruments and shall take such other actions as
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may be reasonably required or appropriate to evidence or carry out the intent and purposes of this
Agreement.

53.  Time is of the Essence. Time is of the essence in this Agreement for each covenant and
term of a condition herein.

|Signatures on Following Page]
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IN WITNESS WHEREQOF, the Parties have caused this Agreement to be executed by
and through their respective officers thereunto duly authorized.

PROFESSIONAL CITY

,a City of Turlock, a California
municipal corporation

By: By:
Michael I. Cooke, Interim City Manager
Print Name:
Title:
Date Date:

APPROVED AS TO SUFFICIENCY:

By:

Douglas L. White, City Attorney

ATTEST:

By:

Jennifer Land, City Clerk
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EXHIBIT B

DRAWINGS SHOWING GENERAL LOCATION OF BIOGAS FACILITIES
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